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IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 

 

Misc (J) Case No. :- 43 of 2015. 
In connection with Misc.(L/A) 
Case No. 53/2011. 
 

 

Present :- Sri Chatra Bhukhan Gogoi, 
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J U D G M E N T 

1. The brief fact of the case, as presented in the petition filed u/s 263 of 

Indian Succession Act, 1925 is that opposite party Smti Namita Nath and her 

associates in a most illegal and unjust manner take forceful possession of the 

land and “M/s. Dharitri Rice Mill” standing in the name of the petitioner and for 

this, the petitioner Smti Dharitri Nath filed an application before the District 

Magistrate which was sent to Dhekiajuli PS and after obtaining report the then 

ADM Smti Rita Gogoi started a proceeding u/s 145 Cr.P.C. and attached the 

property u/s 146(1) Cr.P.C. in Misc. Case No. 43/107/145/146/2015. 

2.  The petitioner at the same time filed a Title Suit being T.S. No. 91/2015 

and Misc. (J) Case No. 203/2015 seeking declaration and consequential relief of 

permanent injunction along with prayer for grant of ad-interim temporary 

injunction in the court of Munsiff No. 1, Tezpur and vide order dated 08-09-

2015 court directed to maintain status-quo in respect of the suit land. 

3. In the Misc. Case No. 43/107/145/146/2015 before ADM, Tezpur the OP 

No. 1 submitted documents stating that she becomes the owner of the Dharitri 

Rice Mill as per order passed by District Judge, Tezpur in Miscellaneous (L/A) 

Case No. 53/2011. 

4. However, after obtaining certified copy of order of court passed in 

Miscellaneous (L/A) Case No. 53/2011 dated 16-10-2015 it is learnt that OP No. 

1 obtained the order from court fraudulently by making false statement and by 

concealing/ suppressing material facts in respect of the immovable properties of 

the petitioner by showing that properties belong to Late Dhiren Nath. 

5. It is pleaded that the petitioner purchased the land measuring 2 Katha 10 

lessas covered by PP No. 147 Dag No. 368 of Dhekiajuli Town, 2nd Part, Mouza- 

Dhekiajuli, P.O. & P.S. Dhekiajuli, District- Sonitpur, Assam on 15-07-1998 from 

Shefalika Dey, Sri Jaharlal Dey, Pannalal Dey, Motilal Dey and Sunilal Dey at a 

consideration of ₹75,000/- by executing registered sale deed No. 945/1995 in 

the office of Sub-Registrar, Dhekiajuli on 15-07-1998 and took possession. 

6. Moreover, the petitioner again purchased another 2 Katha 10 Lessas of 

land covered by PP No. 147 Dag No. 368 of Dhekiajuli Town, 2nd Part, Mouza- 

Dhekiajuli, P.O. & P.S. Dhekiajuli, District- Sonitpur, Assam at a consideration of 

₹75,000/- by executing registered sale deed No. 1047 dated 25-08-1998 in 

Dhekiajuli Sub-Registry Office and delivery of possession. By both the sale deed 
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petitioner purchased all together 1 Bigha of land covered by PP No. 147 Dag 

No. 368 of Dhekiajuli Town, 2nd Part, Mouza- Dhekiajuli, P.O. & P.S. Dhekiajuli, 

District- Sonitpur, Assam and name of the petitioner was mutated in the 

Revenue Record by Circle Officer, Dhekiajuli Revenue Circle in mutation case 

No. 53/1998-99 dated 17-11-1998 and since then she has become absolute 

owner and possessing the same by paying land revenue regularly. 

7. Then, the petitioner constructed a Rice Mill under the name and style 

“M/s Dharitri Rice Mill” by obtaining loan from AGVB, Dhekiajuli Branch by 

mortgaging the original sale deed with Assam Gramin Vikash Bank and she has 

been paying loan installments regularly to bank. The petitioner married with 

Dhiren Nath on 01-05-1995 as per Social Rites & Customs at Pub Sarania, 

Guwahati and as a result of their union, two sons namely, Chinmoy Nath and 

Utpal Nath were born to them. Since, her husband was cruel and greedy and 

demanded money from her father who have to pay ₹1,50,000/- to her husband 

in the year 1996. More so, her husband subjected her both mental and physical 

torture for which she was forced to file a divorce proceeding before the Family 

Court, Guwahati being FC (Civil) Case No. 277/2002 seeking dissolution of 

marriage and finally vide judgment and order dated 03-04-2004 court granted 

decree of divorce. 

8. As pleaded, subsequently, her divorced husband married the opposite 

party Namita Nath and petitioner also married with one Gautam Saha. 

However, in the year 2010 Dhiren Nath expired. 

9. It is pleaded that in the year 2000 while the petitioner living in the house 

of her parents at Pub Sarania, Guwahati along with her two children namely, 

Chinmoy Nath and Utpal Nath, Dhiren Nath stealthily took her elder son 

Chinmoy Nath with him and since then he has been living with his father till his 

death and after the death of Dhiren Nath, Chinmoy Nath has been living with 

Namita Nath, nevertheless, the younger son has been living with the petitioner. 

10. Since, petitioner married with Gautam Saha so her younger son Utpal 

Nath was adopted by Gautam Saha on 25-12-2010 by performing religious rites 

and customs giving him the status of natural guardian and then Utpal Nath also 

changed his name as Nilutpal Saha. 

11. While obtaining the order from court in Misc. (L/A) Case No. 53/2011 the 

OP No. 1 did not issue any notice to the petitioner and her son whereas 
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petitioner is the absolute owner of the “M/s Dharitri Rice Mill” as she 

constructed the Rice Mill by obtaining loan from Pragjyotish Gaonliya Bank by 

mortgaging her own land measuring 1 Bigha. 

12. Since, OP along with her husband Dhiren Nath prepared false and 

fraudulent documents as well as trade license from DMB, Dhekiajuli to grab the 

Rice Mill of the petitioner and have taken away valuable documents from the 

petitioner, it is contended that Dhiren Nath has no right, title or interest over 

M/s Dharitri Rice Mill and land measuring 1 Bigha covered by PP No. 147 Dag 

No. 368 of Dhekiajuli Town, 2nd Part, Mouza- Dhekiajuli, P.O. & P.S. Dhekiajuli, 

District- Sonitpur, Assam. Petitioner is the absolute owner of the Rice Mill 

standing over 1 Bigha of land. 

13. It is alleged that on 01-09-2015, 02-09-2015 & 03-09-2015 OP No. 1 

threatened to take possession of land and rice mill of petitioner for which she 

was compelled to institute civil suit in the court of Munsiff No.1, Tezpur seeking 

declaration of right, title & interest and permanent injunction. 

14. It is the further contention that petitioner being the absolute owner, the 

OP has no right, title or interest over the same and order dated 13-09-2011 

passed by this court in Misc. (L/A) Case No. 53/2011 cannot be allowed to 

stand. In view of the above, it is contended that notices be issued to the OP 

and called for the original case record of Misc. (L/A) Case No 53/2011 dated 13-

09-2011 and after hearing both sides revoke/ annul the order dated 13-09-

2011. 

15. Having received notice, OP entered her appearance in court and 

submitted her written objection contending that application filed by petitioner 

u/s 263 of Indian Succession Act, 1925 is not maintainable in law and fact as 

the petitioner filed the application on false & baseless grounds by suppressing 

material facts.  

16. It is denied that the OP most illegally and forcibly taken possession of the 

land and M/s. Dharitri Rice Mill as alleged in the petition. It is also denied that 

the OP by making false and misleading statement obtained the order of letters 

of administration from court by suppressing material facts. So, the order of 

court granting Letters of Administration in favour of opposite party not liable to 

be revoked/ cancelled.  It is denied that the petitioner purchased land 

measuring 2 Katha 10 lessas covered by PP No. 147 Dag No. 368 of Dhekiajuli 
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Town, 2nd Part, Mouza- Dhekiajuli, P.O. & P.S. Dhekiajuli, District- Sonitpur, 

Assam on 15-07-1998 from Shefalika Dey, Sri Jaharlal Dey, Pannalal Dey, 

Motilal Dey and Sunilal Dey at a consideration of ₹75,000/- by executing 

registered sale deed No. 945/1995 of Sub-Registrar Office, Dhekiajuli on 15-07-

1998 and land measuring 2 Katha 10 Lessas covered by PP No. 147 Dag No. 

368 of Dhekiajuli Town, 2nd Part, Mouza- Dhekiajuli, P.O. & P.S. Dhekiajuli, 

District- Sonitpur, Assam at a consideration of ₹75,000/- by executing 

registered sale deed No. 1047 dated 25-08-1998 in Dhekiajuli Sub-Registry 

Office. 

17. It is contended that actually total land measuring 1 Bihga was purchased 

by Dhiren Nath since deceased, the husband of the Opposite party, who was 

the 1st husband of the petitioner. The petitioner never took possession of the 

land and mutated her name in the revenue record as alleged. 

18. After purchasing the land, Dhiren Nath constructed houses/ structures 

and also the rice mill over the said land from his own money and run the rice 

mill in the name & style “M/s Dharitri Rice Mill” by obtaining license from the 

authority in his name but the petitioner falsely claimed that after purchase of 

the land she had constructed the houses/ structures and also set up the rice 

mill by taking loan from AGVB. But, the fact is that loan was taken by Dhiren 

Nath in the name of his Rice Mill “M/s Dharitri Rice Mill” by mortgaging the land 

to bank as security against the loan. Petitioner never paid any loan installment 

except on one occasion dated 21-08-2015. 

19. It is admitted that the marriage of the petitioner with Dhiren Nath took 

place on 01-01-1995 and two sons were born out of their wedlock. But it is 

denied that Dhiren Nath was cruel towards petitioner and demanded money 

from his father-in-law who had to pay ₹1,50,000/- but the petitioner rather filed 

the divorce case being FC (Civil) Case No. 277/2002 against Dhiren Nath for 

dissolution of marriage on false and fictitious ground and obtained decree of 

divorce from Principal Judge, Family Court, Guwahati vide its judgment dated 

03-04-2004 but the fact was that Dhiren Nath was very kind hearted person 

and he loved his wife for which he started the mill in the name of his wife but 

when he came to know that petitioner fell in love with one Gautam Saha, 

Dhiren Nath had to divorce her. 
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20. It is contended that even before filing the divorce case petitioner left 

Dhekiajuli and lived with her parents house at Guwahati and after marriage 

with Gautam Saha she again came back to Dhekiajuli and used to reside with 

her new husband in her matrimonial house. It is pleaded that the father of the 

petitioner never provided any amount of money for purchase of land and 

construction of mill etc. which was exclusively done by Dhiren Nath only who 

after divorcing the petitioner married the opposite party and living with her as 

husband and wife along with Chinmoy Nath the son of Dhiren Nath from his 

first marriage at Dhekiajuli Town and during his lifetime Dhiren Nath ran the 

said “Dharitri Rice Mill” till his death on 29-11-2010. 

21. It is denied that opposite party filed false and fraudulent petition in 

Misc.(L/A) Case No. 53/2011 and filed false affidavit in the said case. It is 

contended that the petitioner filed an application on 30-03-2004 requesting 

Branch Manager, Pragjyotish Gaonliya Bank, Dhekiajuli Branch to transfer her 

Rice Mill loan account in the name of her husband Dhiren Nath as she filed 

divorce petition against him at Guwahati and she left Dhekiajuli with her 

children and stayed at Guwahati and therefore, it is not possible for her to look 

after the rice mill and properties for which she requested to transfer the loan 

account in the name of Sri Dhiren Nath who was willing to undertake the 

responsibility to pay all the dues and to run the rice mill. 

22. It is contended that it was Dhiren Nath who took loan of ₹14,47,000/- in 

the name of M/s Dharitri Rice Mill for carrying out the business of Rice Mill at 

Dhekiajuli and during his lifetime Dhiren Nath paid loan installments and after 

his death the OP paid all the installments except one date namely dated 21-08-

2015. So, on the death of her husband Dhiren Nath, OP applied for L/A for the 

said rice mill and after considering all, the court was pleased to grant Letters of 

Administration in favour of the OP and petitioner at no point of time was in 

occupation of the said rice mill but she filed the Title Suit No. 91/2015 and Misc. 

(J) Case No. 203/2015 and Misc. Case No. 43/107/145/146/2015 before the 

ADM, Tezpur against the OP on false and fabricated grounds only to mislead 

the court. 

23. It is contended that petitioner is no longer interested in repayment of loan 

and made application to the bank requesting to transfer the loan account in the 

name of Dhiren Nath who took all the pain to pay the loan installments 
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regularly. Under such situation, petitioner has no right or authority whatsoever 

to file the application for revoking the letters of administration granted by this 

court in favour of OP. 

24. Since the petitioner never undertake any responsibility, her petition is 

liable to be dismissed. 

 

Discussions, Decisions and Reasons thereof : 

 

25. I have heard the assiduous argument of the learned lawyers appearing 

for both sides and has gone through the documents and evidences available on 

record. 

26. The learned counsel Sri S. Mishra appearing for the petitioner vociferously 

contended that the opposite party herein obtained the order of letters of 

administration from court ex-parte against the present petitioner by misleading 

the court and suppressing the real fact from court. Therefore, the said order of 

letter of administration granted in favour of OP cannot be allowed to stand in 

law. Had the petitioner not suppressed the material fact before court, the court 

would not have granted letters of administration in favour of the OP. Therefore, 

learned counsel submits that it is a fit case to revoke the order of letters of 

administration in favour of the OP. 

27. On the other hand, learned counsel appearing for the OP contends that 

the court had rightly passed the order of letters of administration in favour of 

the OP after due consideration of all the material fact that the OP was the real 

owner of the property in question after the death of her husband Dhiren Nath 

and also examining the documents available on record. 

28. In order to substantiate his contention learned counsel for the OP has 

referred a judgment delivered in O.S.A.NO.324 OF 2010 (Dr.R.A.Venkatesan vs 

D.Jenbagalakshmi on 14 September, 2011) passed by Hon’ble Madras High 

Court, where in Para 17 & 23 it was held that: 

“17. As per Section 263, Explanation (b), Letters of Administration may be 

revoked where "the grant was obtained fraudulently by making false suggestion or by 

concealing from the Court something material to the case". Section 263, Explanation (c) 

states that "just cause exist where the grant is obtained by means of untrue allegation of a 

fact essential in point of law to justify the grant, though such allegation was made in 

ignorance or inadvertently". Since Perundevi Ammal is already is said to have settled the 

https://indiankanoon.org/doc/121037379/
https://indiankanoon.org/doc/121037379/
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property even in 1973 and subsequently, sold by sale deed dated 28.03.1993, in all 

fairness the Appellant should have disclosed in the Petition about the said settlement deed 

and sale deed. Only after the Respondents have filed the application for revocation of 

Letters of Administration, in his counter-affidavit, Appellant has alleged that the settlement 

deed is a fraudulent one only. In our considered view, non-disclosure of the settlement 

deed and sale deed would squarely fall within the meaning of "concealing from the Court 

something material to the case" under Section 263 Explanation clause (b) of Indian 

Succession Act. 

23. As per Order XXV, Rule 9 of Original Side Rules, in any case where Probate 

or Letters of Administration is for first time applied for after the lapse of three years from 

the death of the deceased, the reason for the delay shall be explained in the Petition. 

Letters of Administration/Probate can be granted only if the delay is explained. In the 

instant case, Rangabashyam Naidu died on 19.12.1972 and Perundevi Ammal died on 

15.11.1973. Appellant has filed O.P.No.549 of 2003 for grant of Letters of Administration 

nearly 30 years after the death of the deceased. In O.P.No.549 of 1993, Appellant has not 

convincingly explained the reason for the delay. It is pertinent to note that immediately 

after getting Letters of Administration, Appellant had filed O.S.No.4995 of 2005 on the file 

of XV Assistant City Civil Court, Chennai for recovery of possession from the Respondents. 

Reasonable doubts arise as to the bonafide of the Appellant. In order to prevent misuse of 

the jurisdiction of the testamentary and intestate matters, we feel that whenever there is 

an inordinate delay in filing the Petition for Letters of Administration, it would be 

appropriate that the testamentary Court insist for production of legal heir ship certificate, 

encumbrance certificate and other relevant documents of the estate of the deceased. 

Observing that notice ought to have been sent to the next-of-kin and that the aggrieved 

person has a right to question the Letters of Administration, the learned Judge has rightly 

revoked the Letters of Administration. Notwithstanding the factual mistake crept in the 

impugned order, we do not find any reason warranting interference in the impugned 

order.” 

 

29. Now, in order to come to a just decision in the case, it would be 

appropriate to first refer to Section 263 of the Indian Succession Act which is 

quoted below: 

 “263. Revocation or annulment for just cause.—Thegrant of probate or letters 

of administration may be revoked or annulled for just cause. 

Explanation.—Just cause shall be deemed to exist where—  

(a) the proceedings to obtain the grant were defective in substance; or 

(b) the grant was obtained fraudulently by making a false suggestion, or by 

concealing from the Court something material to the case; or 

https://indiankanoon.org/doc/1450343/
https://indiankanoon.org/doc/1450343/
https://indiankanoon.org/doc/1450343/
https://indiankanoon.org/doc/121037379/
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(c) the grant was obtained by means of an untrue allegation of a fact essential 

in point of law to justify the grant, though such allegation was made in ignorance or 

inadvertently; or 

(d) the grant has become useless and inoperative through circumstances; or 

(e) the person to whom the grant was made has wilfully and without 

reasonable cause omitted to exhibit an inventory or account in accordance with the 

provisions of Chapter VII of this Part, or has exhibited under that Chapter an inventory 

or account which is untrue in a material respect.” 

 

30. On perusal of Section 263, Explanation (b) it is seen that Letters of 

Administration may be revoked where "the grant was obtained fraudulently by 

making false suggestion or by concealing from the Court something material to 

the case". Section 263, Explanation (c) also states that "just cause exist where 

the grant is obtained by means of untrue allegation of a fact essential in point 

of law to justify the grant, though such allegation was made in ignorance or 

inadvertently". 

31. Now, coming back to the fact of the present case, particularly, evidence 

adduced by petitioner Dharitri Nath as PW1 and evidence of her supporting 

witnesses namely, PW2 Bharat Saikia & PW3 Motilal Dey and the documents 

produced and proved by the petitioner which are marked as exhibits namely, 

Ext. 2 the Original Registered Sale Deed No. 945/98 dated 15-07-1998 and Ext. 

3 the Original Sale Deed No. 1074/1998 dated 25-08-1998 and Ext. 2(1) to 

2(21) & Ext. 3(1) to 3(21) shows that the total land measuring 1 Bihga was 

purchased in the name of the petitioner Dharitri Nath. 

32. Morevoer, the documents submitted by the OP in Misc. (L/A) Case No. 

53/2011 marked as Ext. 1 and particularly the Jamabandi copy marked as Ext. 

8 in the said Misc. (L/A) Case No. 53/2011 submitted by the opposite party 

clearly shows that the land in question was purchased in the name of Dharitri 

Nath and her name was also mutated in the land revenue records. 

33. It is also seen that the bank loan for setting up the rice mill under the 

name & style of “M/s Dharitri Rice Mill” was also taken in the name of Dharitri 

Nath as proved by Ext. 12(7) submitted in the Misc. (L/A) Case No. 53/2011. 

34. Contrary to this, the OP in the case failed to substantiate with any such 

credible document and evidence that the land in question and the rice mill was 

https://indiankanoon.org/doc/121037379/
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purchased by her husband Dhiren Nath from his money and resources. Since, 

Dhiren Nath is no longer alive he is not present before this court to substantiate 

the claim of the OP his second wife. In the face of existence of documents in 

relation to the land & rice mill in question in the name of the petitioner Dharitri 

Nath, the mere claim of the OP Namita Nath that the land was purchased by 

her late husband Dhiren Nath and rice mill was also set up by him and also 

repaid the loan amount by her husband is not sufficient to believe her claim. 

Mere claim of the OP that the present petitioner Dharitri Nath made application 

before the bank for transfer of loan account in the name of her husband Dhiren 

Nath during the subsistence of Dhiren Nath is not sufficient to hold that the 

disputed property belong to Dhiren Nath. 

35. On perusal of the impugned order dated 13-09-2011 passed by this 

court, it transpires that it was an order obtained by OP Namita Nath by 

suppressing material facts as in her application filed u/s 218 of the Indian 

Succession Act which was registered as Misc. (L/A) Case No. 53/2011 there was 

no whisper that the land in question as well as the “M/s. Dharitri Rice Mill” ever 

stood in the name of Dhiren Nath the owner thereof. Only mention was that 

Dharitri Nath married with Dhiren Nath but she obtained divorce from Dhiren 

Nath in F.C. (Civil) Case No. 277/2002 dated 03-04-2004 from the Family Court, 

Kamrup. Therefore, believing the pleadings and documents submitted by the 

OP, my predecessor, the then District Judge vide order dated 13-09-2011 

allowed the prayer for Letters of Administration in respect of the estate of the 

properties of the deceased Dhiren Nath which was in fact; not his property. 

36. However, this court after hearing both sides and after careful 

examination of the documents available on record, found the entire claim of the 

OP Namita Nath sheer lie and misstatement of facts. 

37. Since, Section 263, Explanation (b) empowers the court to revoke the  

Letters of Administration where the grant of letters of administration is 

obtained fraudulently by making false suggestion or by concealing from the 

Court something material to the case. Section 263, Explanation (c) also states 

that "just cause exist where the grant is obtained by means of untrue allegation 

of a fact essential in point of law to justify the grant, though such allegation 

was made in ignorance or inadvertently" 

https://indiankanoon.org/doc/121037379/
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38. In the instant case, contrary to the vociferous argument of the learned 

counsel appearing for the OP that the court has rightly passed the order of 

letters of administration in favour of OP Namita Nath and the same cannot be 

revoked is not backed by good reason because the said order of letters of 

administration was obtained by her from court by suppressing the material 

facts because as established by present petitioner Dharitri Nath through her 

evidence and documents, it is abundantly clear that the land & rice mill in 

question stood in her name and she is the owner of the same. Even if for the 

argument sake, it is assume that the money has been provided by her then 

husband Dhiren Nath to purchase the land in the name of Dharitri Nath and 

bank loan has also been repaid by Dhiren Nath then also it is a very weak piece 

of evidence to substantiate the claim of the OP in view of the fact that the 

present petitioner Dharitri Nath is the owner of the land as the same was 

purchased in her name and the rice mill under the name & style of “M/s Dharitri 

Rice Mill” was also set up in her name and bank loan was also obtained in the 

name of Dharitri Nath and all these documents unerringly suggests that Dharitri 

Nath is the owner. When the owner is alive, without the consent of the owner 

another person cannot be the administrator of the property. 

39. In the face of such undisputed facts, the Letters of Administration 

obtained by OP in her favour appears to have been clearly obtained by 

suppressing material fact which cannot be allowed to stand in view of Section 

263 Explanation (b) & (c) of Indian Succession Act, 1925. 

40. The probate court is also a court of equity and it cannot allow relief to a 

party who has not approached the court with clean hands. In the present case, 

as discussed above, the OP Namita Nath obtained the Letters of Administration 

in Misc. (L/A) Case No. 53/2011 by suppressing material fact. Therefore, the 

evidence adduced by Namita Nath in the present case is found to be not 

worthy of credence as the same is based mostly on her emotions and 

sentiments not backed by any credible document/ sufficient cause. 

41. Situated thus, this court has no option but to cancel the order dated 13-

09-2011 passed by this court in Misc. (L/A) Case No. 53/2011 and revoke/ 

annul the Letters of Administration granted in favour of OP Namita Nath. 
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42. Let case record of T.S. Case No. 91/2015 along with the Misc. (J) cases 

and also Misc. Case No. 43/107/145/146/2015 in the court of ADM, Sonitpur, 

Tezpur be sent back to the court of Munsiff No. 2. 

43. Given under my hand and seal of this court, on this day, the  05th day of 

August, 2022.  

 

 

  (C.B. Gogoi) 
          District Judge, 
                  Sonitpur::Tezpur.  

Dictated and corrected by me. 
 
 

 
(C.B. Gogoi) 
District Judge, 
Sonitpur, Tezpur. 
 

 
 
 
 
 
 
 
 
 


